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Rethinking resale price maintenance practices by

pharmaceutical manufacturers.

Nagao,Kiyomi

Awareness of the issues

The resale system is a practice whereby manufacturers and others attempt to pre-determine and maintain
the selling price of their products at each stage of their journey to the final consumer It would bind the
counterparty to the transaction to regulate the resale price of the goods and was prohibited under the
Antimonopoly Act as an unfair method of trading (trading with unfair binding conditions).

However, in the post-war period, competition intensified at the production and distribution stages, and in
the context of a fierce war of attrition, measures were taken to exclude the application of such provisions only
to goods designated by the Fair Trade Commission, in order to maintain the trademark and for other reasons.
The resale system was established in 1953 when the Antimonopoly Law was amended. Resale price
maintenance under the Act refers to the act of a commodity supplier endorsing a resale price to its suppliers
and forcing them to comply with it. It is a mechanism whereby a manufacturer contracts with a specific
wholesaler for each product and the wholesaler in turn re-contracts with its retailer. The reasons given for
the need for this scheme include the following.! (1) Preventing the loss of trust in branded products due to
bait sales, etc.; (2) Preventing the unstable management of dealers due to intensified price competition caused
by bait sales; (3) Ensuring consumer benefits as it becomes difficult for dealers to handle products properly
and consumers have difficulty in buying products at the nearest point; and (4) Preventing the quality of
products from deteriorating due to lower prices, which discourages producers from improving quality and
lowering costs. (4) Preventing the lowering of prices, which discourages producers from improving quality
and lowering costs, resulting in lower quality and consumer disadvantage.

Resale price maintenance agreements were authorised in accordance with Article 24-2, paragraphs 1 and 2
of the Antitrust Act. Article 24-2, paragraph 1 of the same Act states that “The provisions of this Act shall not
apply to any justifiable act of an entrepreneur producing or selling goods designated by the Fair Trade
Commission that can be readily identified as being of uniform quality, in order to determine and maintain
the resale price of such goods with an entrepreneur who is the other party to the sale of such goods. This
shall not apply to legitimate acts committed by the producer or seller of readily identifiable goods in order to
determine and maintain the resale price of the goods with the entrepreneur to whom the goods are sold.

However, where such acts would be unreasonably prejudicial to the interests of general consumers and in the
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case of acts committed by a business operator who sells the goods, designation as referred to in the preceding
paragraph shall not be made unless such acts are. (1) The goods concerned are used by general consumers

on a daily basis. (2) free competition is taking place in respect of such goods’. 2

What happened?

Table 1 Status of implementation of resale price maintenance agreements (Fair Trade Commission
data)

Number
Date of Agency of special Number of
. Name of pharmaceutical company Contract goods contract retail
recelpt agent
goods contracts
contracts
1955.1|Taishoseiyaku Co. Taisho Chain Pharmaceuticals 35,855
1963.1|Zenyakukogyo Co. Powerline Pharmaceuticals 1 42 6,460
Tgmoda Pharmaceutical Company TSU Pharmaceuticals 756
Limited
7|Tanabeseiyaku Co. MSC Pharmaceuticals 91( 10,701
1964.2 Ié(())bayashl Pharmaceutical Industry KTS Pharmaceuticals 2,600
5|Sankyo Company, Limited SPS Pharmaceuticals 236 7,802
10|Chugaiseiyaku Co. Chugai Kai Pharmaceuticals 210 3,392
10[Daiichiseiyaku Co. Soukikai Pharmaceuticals 146 5,129
11{Ono Pharmaceutical Industry Co. |Riki Young and others 259 10,639
12(Nipponshinyaku Co. Sun Circle Pharmaceuticals 11 1,500
1965.1(Zenel Yakko Ito Co. Zenel Chain Pharmaceuticals 3 2,070
2|Rohtoseiyaku Co. Rohto Products 154
2[Nichi-Doku Pharmaceutical Co. NDC Pharmaceuticals :I;(l)l(;;lany
1to 2
years
3,000
Sato Cooperative
5|Satoseiyaku Co. Association Specially 5,000
Selected Products
6|Arakawa Chotaro Gomei1 Kaisha, LtqNoshin 300 873
7|Wakamotoseiyaku Co. Strong Wakamoto Products 15 1000( 10,200
7|Santenseiyaku Co. SES Products 15,000
9|Fujisawa Pharmaceutical Co. Fujisawa Kai products 121 5,000
10|Nihonseiyaku Co. Nissankai Specially Selected 2,500
Products
11|Takedaseiyaku Co. Takeda Kai Products 150 26,000
11{Dainipponseiyaku Co. Marupi-kai products 94 4,000
1966.1|Yamanouchiseiyaku Co. HIYAKU and others 124| 10,000
2|Nakatakiseiyaku Co. OZET and others 111 4,000

(Notes)

1.The number of contracts is the number of contracts as of January 31, 1965 (based on the “Notification of Number of
Contracts”) for those contracts for which notification of contract formation was submitted by December 31, 1964. For those
submitted after that date, the number represents the number of contracts expected to be awarded.

2. Only representative items are listed for items that are wholesaled by one company and sold to different numbers of
retailers.

"Weekly Toyo Keizai"(1966), February 19,pp.56
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Based on industry requests, the Fair Trade Commission additionally designated cosmetics, hair dye,
toothpaste, household soaps and detergents in 1953, pharmaceuticals, miscellaneous liquors and caramels
in 1954, photographic equipment in 1955 and ready-made collared shirts in 1959 as permitted products for
resale As regards their application, in February 1954 the pharmaceutical industry applied to the Fair Trade
Commission for a resale price maintenance system, which was granted on 20 September. But despite the
resale application, it was rarely implemented in other industries, except by the cosmetics industry and some
pharmaceutical manufacturers.

However, a review of the implementation of resale price maintenance agreements in the pharmaceutical
industry in Table 1 shows that Taisho Pharmaceutical adopted them in 1955, followed by Zenyaku Kogyo,
Tomoda Pharmaceutical and Tanabe Seiyaku in 1963, and then Takeda Pharmaceutical, the largest
pharmaceutical company, adopted them one after another. The main reason why resale did not become
widespread until 1963 was that ‘the organisation and affiliation of the distribution system by manufacturers

necessary for resale was not yet mature. The resale system was adopted in unison against this backdrop.3

Conclusion (Summary)
1. The post-war development of the pharmaceutical industry led to a rapid increase in pharmaceutical
production. The rise in health consciousness, in particular the boom in vitamins, digestive agents,
tranquilisers and other market-priced medicines, increased production.
The universal health insurance scheme of 1956 also added to the market for medicines for medical
practitioners.
With the development of pharmaceutical technology, production facilities were gradually expanded and
made on a larger scale. The development of mechanisation further spurred mass production.
The expansion and strengthening of existing sectors and business diversification led to an increase in the
production of non-pharmaceutical products by pharmaceutical manufacturers in addition to marketed drugs.
Compared to the pre-war period, the expansion of the pharmaceutical market and the expansion of sales
channels became more pronounced.
2. The distribution channels for pharmaceuticals were relatively simple until the pre-war period, when
wholesalers had a strong presence, but after the war, distribution channels became more diverse and complex.
Manufacturers became larger and larger, and were broadly divided into new drug manufacturers, chain
manufacturers and distributors, depending on the type of business. In the wholesale sector, the number of
types of wholesalers increased, depending on whether the products were for physicians or for the general
public, and there were specialised wholesalers for physicians, specialised wholesalers for pharmacies and
specialised wholesalers for business premises. On the other hand, there was a decrease in the number of
weak wholesalers, the elimination of primary wholesalers by manufacturers and a trend towards the
reduction of specialised wholesalers.
At the retail stage, the emergence of supermarkets and discount stores, in addition to retail pharmacies and
hospitals, led to a variety of retail formats.
Comparisons between large and small retailers became more pronounced in terms of wholesale and retail

sales. Manufacturers also moved to mediate and emphasise the omission of the wholesale stage and pushed
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for short-circuiting of sales channels.

The organisation of sales channels, or distribution affiliations, by pharmaceutical manufacturers was
developed not only by Taisho Pharmaceutical, but also by other new drug manufacturers. Tanabe Seiyaku
adopted a regional distributor structure at the wholesale stage and an MS ticket system at the retail stage
by taking control of retailers. Takeda formed the Scales Association of Takeda's main distributors to prevent
diversion, and assigned a series of product numbers to control distribution channels and ascertain the actual
situation.

3. As a policy of overselling prices. The production capacity of the pharmaceutical industry increased year by
year and the level of supply capacity continued to exceed the demand in the domestic market. Pharmaceutical
overselling spread across the country, with the emergence of discount retailers, discounting competition and
brand-name pharmaceuticals becoming cheaply priced decoy products. The tripartite council of
manufacturers, wholesalers and retailers, distribution affiliations at each manufacturer, and price collusion
by manufacturers in the Implementation Guidelines for the Improvement of Pharmaceutical Distribution
Order’ formulated by the ‘“Twenty Societies’.

Pharmaceuticals are broadly divided into marketed pharmaceuticals and ethical drugs. As total healthcare
costs increase, the stabilisation of ‘drug price standards’ will have become increasingly important.
Fluctuations in the price of marketed pharmaceuticals are likely to be reflected in the NHI price standards
for ethical drugs. Resale price maintenance actions are those that do not allow selling price changes and
dictate fixed price sales. The resale price maintenance act by marketed drugs is considered to have influenced

the ‘NHI Drug Price Standards’ for prescription drugs to a lesser or greater extent, even indirectly.

1 The Fair Trade Commission (1971), Fair Trade, pp.15.

2 ‘(1) the goods must be goods designated by the Fair Trade Commission, but used on a daily basis by ordinary
consumers; (2) there must be free competition and no monopoly situation exists; (3) the goods must be of
uniform quality. (2) Free competition must take place and no monopolistic situation must exist, (3) The goods
must be easily identifiable as being of uniform quality. In other words, the goods themselves or their packaging
must be marked with a name, trade name, trade mark or other mark indicating the manufacturer or seller of the
goods. (4) The contract is not unreasonably prejudicial to ordinary consumers. (5) it is not contrary to the
intention of the producer if carried out by the reseller of the goods.” This is because if the reseller enters into a
resale price contract against the producer's will, a horizontal coalition price agreement to maintain the same
selling price between distributors in a certain region will arise. Resale price maintenance agreements are vertical
coalitions, whereas horizontal coalitions are prohibited by Article 2(6) of the Antimonopoly Law as a trading
system, i.e. a cartel. (above, pp.113-114)

3 Echigo, Kazunori(1972), ‘The Current State and Problems of the Pharmaceutical Industry in Japan’, Quarterly
Modern Economy, March 1972, pp.51.
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